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editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2005AP573-CR
(L.C. No. 2003CF1232)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

FI LED

Pl aintiff-Respondent-Petitioner,

v MAR 21, 2007

A. John Voel ker
Gary A Johnson, Acting O erk of Suprene

Court
Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Affirned.

11 LOU S B. BUTLER JR, J. The State seeks review of a
publ i shed decision of the court of appeals reversing a judgnment
of conviction against Gary A. Johnson for possession of cocaine
with I nt ent to del i ver in violation of Ws. Stat.
§ 961.41(1m (cm1r. (2003-04).1 Johnson contends the circuit
court erred in denying his notion to suppress contraband seized
during a protective search of his vehicle and his person
following a traffic stop. Because we conclude the search was

not justified by specific, articulable facts supporting a

L' Al references are to the 2003-04 version of the statutes
unl ess ot herw se not ed.
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reasonable suspicion that Johnson posed a threat to the
officers' safety or that of others, we affirm the decision of

the court of appeals.

12 The followng facts are wundisputed and taken from
testinony given at the hearing on Johnson's suppression notion.
On Novenber 2, 2003, City of Racine Police Oficer Chad Still man
stopped a 1989 black Cadillac and discovered that the car's
registration had been suspended for an em ssions violation.
Because the driver? was not the person to whom the car was
regi stered, Stillman did not issue a citation for the em ssions
violation at that tinme. Late in the afternoon of Novenber 5,
2003, Stillman spotted the car again while on squad patrol wth
Oficer Mchael Dummer. The officers followed the vehicle for a
short distance when Dummer observed it fail to signal for a
turn.

13 The officers stopped the car with the squad car's

energency lights and siren engaged. It was dark, but the area
was illumnated by street |anps. The officers observed two
persons in the car. Oficer Dummer testified that he saw the
driver of the car, later identified as Gary Johnson, "lean

forward, which appeared to be reaching underneath his front
seat."” On cross-exanm nation, Dummer confirnmed that he could not
see Johnson's hands but stated that the driver's head was

"pretty close" to disappearing from view Oficer Stillmn

2 Gary Johnson was not driving the vehicle on Novermber 2.
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testified that he "observed [Johnson] nmake a strong furtive

novenent bending down as if he was reaching . . . underneath the
seat. . . ." Stillman confirmed that he saw a portion of
Johnson's head and shoul ders disappear from view. Stillman

|ater stated that "[t]he furtive novenent was under the seat,
his head and shoul ders di sappearing."” Both officers testified
that, in light of their experience and training, they believed
that Johnson's nobvenent was consistent with an attenpt to
conceal contraband or weapons.

14 The officers approached the car. Stillman advised
Johnson that he was being stopped for an em ssions violation
Johnson provided Stillman with paperwork indicating that the
em ssions problem had been corrected. Stillman was satisfied
that the paperwork was "adequate” to show "that the vehicle had
passed emssions within the past couple days so that those
circunstances were cleared up.” Stillman did not ask Johnson
about the hidden novenent that he and Dummer had observed
Johnson nake earlier.

15 Stillman asked Johnson to step out of the car.
Johnson conplied and told Stillman that he had a bad |eg.
Stillman informed Johnson he was being asked to exit the car
because of Johnson's novenent inside the car after he pulled
over. Dummer testified that Johnson was asked to step out of
the car "just for officer safety, not know ng what maybe he had
been reaching for to either grab or to put down thinking it
could possibly be a weapon that could injure us."” Neither
of ficer had had any prior police contact with Johnson.

3
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16 Dunmer testified that "once [Johnson] was towards the
back of the vehicle, Oficer Stillnman advised him that he was
going to do a pat down for weapons just for our safety." Dummer
testified that when Stillman reached Johnson's l|eft pant |eg
during the pat down, Johnson fell to the ground. Johnson told
the officers that he felt pain in that area. The officers
hel ped him up, and Stillman attenpted to resune patting down
Johnson's left pant |eg, but Johnson again fell to the ground.
Stillman testified that when the officers did the weapons pat
down Johnson "acted |ike he fell down. He didn't conpletely
make it to the ground because I had held himup, but yes, he did
fall down, or attenpted to." Dunmer testified that he and
Stillman then "hel ped [Johnson] over to the curb and just had
himsit . . . hoping that that would ease his leg."

17 Still man asked Johnson if there was anything illegal
in the car. According to Dumer, "Stillman advised M. Johnson
due to his novenents that we were going to search the vehicle,”
and Johnson responded, "'l don't have a problem with that.'"
Both officers indicated that they intended to search the vehicle
with or without Johnson's assent.

18 Stillman searched the vehicle and found a baggie of
marijuana underneath the driver's seat. Stillman infornmed
Johnson that he was under arrest, and conducted a search of
Johnson's person incident to arrest. Johnson put his hand in
his left pant pocket during the search and would not renobve it
on Stillman's request. Stillman conducted a "focus strike'—a
hit to a specific area intended to stun or stop a certain

4
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nmovenment —to Johnson's left arm to get him to renmove his hand
from his pocket. The strike was successful, and Stillman
recovered a baggie from Johnson's pocket that contai ned severa
granms of crack cocai ne.

19 Johnson was charged wth possession of cocaine wth
intent to deliver nore than five grans but not nore than 15
granms, contrary to Ws. Stat. 8 961.41(1m(cm 2., and possession
of tetrahydrocannabinols (THC), comonly known as narijuana,
contrary to Ws. Stat. 8 961.41(3g)(e). Johnson noved to
suppress evidence obtained during the search of his person and
vehicle on grounds that they were the product of an illegal stop
and arrest.

710 The Racine County Circuit Court, the Honorable Allan
B. Torhorst, denied Johnson's notion following a suppression
hearing, holding that information about a possible em ssions
viol ation and Dunmer's observation that the car failed to signa
for a turn gave officers reasonable suspicion to stop Johnson's
car. The court did not address whether the officers were
justified in conducting a protective search of Johnson's car and
person, stating that Stillnman had "obtai ned Johnson's consent to
search the vehicle."

11 Johnson eventually accepted a plea agreenent in which
he pled no contest to a reduced charge of cocaine possession

with intent to deliver nore than one gram but not nore than five
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grans, contrary to Ws. Stat. § 961.41(1m)(cm1r.® Johnson was
convicted on the reduced charge and was sentenced to a three-
year term of inprisonnment, consisting of one-and-one-half years'
initial confi nenent and one-and-one-hal f years' ext ended
supervi sion. Johnson appeal ed his conviction.

12 The court of appeals reversed Johnson's conviction.

State v. Johnson, 2006 W App 15, 288 Ws. 2d 718, 709 N W2d

491. On appeal, the State conceded that Johnson did not consent
to the protective search of his vehicle. 1d., 19. The court of
appeal s focused its inquiry on whether Stillmn had reasonable
suspicion to justify the search of Johnson's vehicle. [1d. The
court held that "'furtive' or suspicious novenents do not
automatically give rise to an objectively reasonable suspicion
that the occupant of the vehicle is armed and dangerous." 1d.

117, (citing State v. Kyles, 2004 W 15, 9948-50, 269 Ws. 2d 1,

675 N W2d 449). The court concluded that Johnson's furtive
movenent in the car and his falling down during the pat down,
when considered under the totality of the circunstances, did not
give rise to an objectively reasonable suspicion that Johnson
was armed and presented a threat to the safety of the officers.
ld., 918. Consequently, the court of appeals reversed the
judgnent of conviction. The State appeals the court of appeals’
reversal of Johnson's conviction. W accepted review.

3 The possession of marijuana (THC) charge was disnm ssed as
part of the plea bargain, but read in for purposes of sentencing
on the conviction for possession with intent to deliver cocai ne.
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13 "Whet her evidence should be suppressed is a question

of constitutional fact." State v. Knapp, 2005 W 127, 9119, 285

Ws. 2d 86, 700 N.W2d 899 (quotation and citation omtted). A
finding of constitutional fact consists of the circuit court's
findings of historical fact, and its application of these

hi storical facts to constitutional principles. State v. Turner

136 Ws. 2d 333, 343-44, 401 N.W2d 827 (1987). W review the
former under the clearly erroneous standard, and the latter
i ndependently. 1d.
11

114 As a prelimnary matter, we begin with the circuit
court's determnation that Stillman received Johnson's consent
to search the car. The State concedes before this court, as it
did in the court of appeals, that Johnson did not freely consent

to the search of his vehicle.* W have reviewed the record and

* The dissent faults the State for making this concession
Di ssent, Y60 n.2. It also takes Johnson to task for not raising
the issue of whether his consent was voluntarily given. 1d. It
asserts that, due to the State's concession, this court "nust
raise and decide the issue of consent to search Johnson's
vehicle with no assistance to this court from either party.”

Id.
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agree with the State that the circuit court's finding that
Stillman obtained Johnson's consent to conduct a search of the
car was clearly erroneous.

115 Whether a suspect freely consented to an otherw se
unlawful search is a question of constitutional fact, which
presents a m xed question of fact and law. Turner, 136 Ws. 2d
at 343-44. As we indicated earlier, constitutional facts
consist of a circuit court's findings of historical fact, which
we review under the <clearly erroneous standard, and its
application of these historical facts to constitutional

principles, which we review de novo. 1d.°

W note, however, that an attorney has an ethica
obligation not to make argunents before the tribunal that the
attorney believes to be frivol ous. Conpare SCR 20:3.1(a) wth
Ws. Stat. 8 (Rule) 802.05. Cf. State v. Parent, 2006 W 132
19, _ Ws. 2d __ , 725 N W2d 915. Thus, even when a
concession of law is not accepted by a court, a prosecutor
should be commended, not condemmed, for exercising careful
judgnent and attenpting to conform to our rules. O course, a
concession of |aw does not bind the court. The court determ nes
the law, not the parties. Bergmann v. M Caughtry, 211
Ws. 2d 1, 7, 564 N.wW2d 712 (1997). We further note that the
dissent is incorrect in suggesting that Johnson failed to raise
the issue that his consent was not voluntarily given. Thi s was
the principal issue raised by Johnson in his brief to the court
of appeals. This was the issue that was addressed and conceded
by the State in the court of appeals and in this court. The
dissent sinply disagrees with the conclusion reached by both
parties and by this court.

® Here, the circuit court's five-page decision contains no
di scussi on what soever of the testinony that is relevant to the
guestion of whether Johnson freely consented to the search, and,
notwi thstanding the dissent's assertion to the «contrary
(dissent, 964), makes no findings of historical fact that are
relevant to the question of consent. The circuit court points
out, while discussing the parties' positions: "As a result of
Johnson's situation Stillnman abandoned his pat-down and obtai ned

8
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116 When the purported legality of a warrantless search
is based on the consent of the defendant, that consent nust be

freely and voluntarily given. State v. Phillips, 218 Ws. 2d

180, 197, 577 N.W2d 794 (1998) (citations omtted). "When a
prosecutor seeks to rely upon consent to justify the |awf ul ness
of a search, he has the burden of proving that the consent was,

in fact, freely and voluntarily given." Bunper v. North

Carolina, 391 U S. 543, 548 (1968). "Acqui escence to an
unl awful assertion of police authority is not equivalent to

consent." State v. WIlson, 229 Ws. 2d 256, 269, 600 N.w2d 14

(C. App. 1999) (citing Bunper, 391 U S at 548-49). Thi s
i ncludes when the police incorrectly assert that they have a

right to conduct a warrantless search, or indicate that they are

Johnson's consent to search the vehicle.” The only findings of
historical fact made by the circuit court, however, are as
fol |l ows:

First, the Johnson vehicle was the subject of an
em ssi ons suspension in August.

Second, the vehicle successfully passed an
em ssions test in Cctober.

Third, the Mdtor Vehicle Departnent's records did
not reflect the em ssions suspension satisfied until
Novenber 7, after Johnson's arrest on 5 Novenber.

The evidence also fairly establishes that
Stillman did not independently nor subsequently after
his arrest of H cks check on the suspension of the
Johnson vehicle's registration and prior to the
Johnson arrest. A DOT check would have resulted in
Stillman confirmng the registration was still
suspended on Novenber 5th.
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going to search absent |egal authority to do so, as opposed to
asking for permssion to search.®

17 The testinmony of Oficers Dumer and Stillman shows
that Johnson nerely acquiesced to the search. Johnson did not
freely and voluntarily give his consent. Stillman testified
during direct exam nation that he "sat [Johnson] down, asked him
if there was anything illegal in the car. He said there wasn't.
Went ahead and | ooked under the seat for the furtive novenent
t hat I saw . . . N During cross-exam nation, Stillman

testified that because of the "strong furtive novenents"” he

® See Johnson v. United States, 333 U. S 10, 12-13 (1948)
(officer did not gain defendant's consent to enter defendant's
home when the officer knocked on the door, asserted that he
wanted to talk to the defendant, the defendant stepped back from
the door and the officer walked in, as entry was granted in
submission to authority as opposed to an understanding and
intentional waiver of a constitutional right); See also United
St at es V. Mor al es, 171 F. 3d 978, 982- 83 (5th Gr
1999) (suspects' opening door upon an order of officers did not
constitute consent to search premses); United States v. Pena-
Saiz, 161 F.3d 1175, 1177 (8th GCir. 1998) (where suspect
believed that she was under arrest, her subm ssion to a request
to conduct a pat-down search was not consent); United States v.
Baro, 15 F.3d 563, 566-67 (6th Cr. 1994); (suspect did not
consent to seizure of his person and of suspected drug noney
when officer, who |acked probable cause to execute a seizure
informed suspect that he was being taken to a DEA office and
suspect acquiesced to the seizure); State v. West, 190 Ws.
251, 255, 208 N.W 899 (1926) (an otherwise illegal search of a
suspect was not authorized when suspect failed to object to an
officer's assertion of authority); State v. Johnson, 177
Ws. 2d 224, 228, 234, 501 N WwW2d 876 (Ct. App. 1993)
(defendant's failure to object to officer's entry into hone did
not constitute consent to search, noting that "consent cannot be
found by a showi ng of nere acquiescence"”) (citation omtted); 4
Wayne R LaFave, Search and Seizure 8 8.2(a), at 58-59 (4th ed.
2004) .

10
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observed in the car, he intended to conduct the search with or
w t hout Johnson's consent. Stillman's police report of the
incident did not indicate that Stillman obtained Johnson's
consent to search the vehicle. Stillman testified: "I don't
remenber asking [Johnson for his consent] and I don't see in the
report if | asked him for consent.” Stillman acknow edged t hat
if he had obtained Johnson's consent he probably would have
noted this fact in his report.

118 Dummer testified that Johnson went along wth the
search after "Stillmn advised M. Johnson due to his novenents
that we were going to search the vehicle. M. Johnson didn't
have a problem with that, gave consent.” On cross-exam nation,

however, Dummer clarifi ed:

Q And it's your testinmony here that Oficer
Stillman was the officer that asked M. Johnson for
consent to search his car; is that correct?

A Correct. Well, actually, Oficer Stillman advi sed
M. Johnson due to his novenents that we were going to
search the vehicle.

Q Ckay.

A At that time M. Johnson said: | don't have a
problemw th that.

Q Ckay. So your testinony is that Oficer Stillmn
said: Because of your novenents we're going to search

your car?

A As—that is our procedure, correct.

Q kay. And so really, if M. Johnson had
indicated he didn't want you to, you still would have

gone ahead with that search; is that correct?

A That's correct.

11
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Q And basically M. Johnson indicated that he

wasn't going to do anything to stop you; is that
correct?
A That's correct.

119 As the record indicates, neither Stillman nor Dunmer
asked for Johnson's perm ssion to search the car. Stillman did
not recall asking for consent, but indicated he woul d have noted
that fact in his report if he had. Dunmer clarified that
Stillman advised Johnson that "we were going to search the
vehicle." Johnson's response to that command nust consequently
be construed as acqui escence. On the basis of the undisputed
testinony of Stillman and Dummer, we therefore conclude that the
circuit court's statenment that Stillman obtained Johnson's
consent to search the vehicle was against the great weight and
cl ear preponderance of the evidence, and was, therefore, clearly

erroneous. See Richards v. First Union Securities, Inc., 2006

W 55, 12 n. 5, 290 Ws. 2d 620, 714 N.wW2d 913 (noting that
the fornmer "great weight and clear preponderance” standard for
reviewing a circuit court's findings of fact is essentially the
same as the current "clearly erroneous"” standard of review). As
a matter of constitutional fact, we independently conclude that
Johnson did not freely and voluntarily give his consent to
search his vehicle.
|V

120 The Fourth Amendnent to the United States Constitution
and Article 1, Section 11 of the Wsconsin Constitution protect
persons from unreasonable governnental searches and seizures.

In general, our cases have ordinarily construed the search and

12



No. 2005AP573- CR

seizure protections of the state and federal constitutions

coextensively.” See, e.g. State v. WIllianms, 2001 W 21, 918

n.6, 241 Ws. 2d 631, 623 N.W2d 106 (citation omtted); but see
State v. Eason, 2001 W 98, 9163, 245 Ws. 2d 206, 629 N.W2d 625

(holding that with respect to the good faith exception to the
exclusionary rule, Article 1, Section 11 of the Wsconsin
Constitution affords additional protection than that which is
af forded by the Fourth Amendnent).

21 During an investigative stop, an officer is authorized
to conduct a search of the outer clothing of a person to
determ ne whether the person is arned if the officer is "able to

point to specific and articulable facts which, taken together

with rational inferences from those facts, reasonably warrant
that intrusion.” Terry v. Ohio, 392 U S 1, 21 (1968). The
test is an objective one: "[Whether a reasonably prudent

[officer] in the circunstances would be warranted in the belief
that his [or her] safety or that of others was in danger”

because the person may be arned with a weapon and dangerous.

" However, we have consistently recognized that Article 1,
Section 11 of the state constitution is not the poor stepchild
of its federal counterpart. As Justice Bablitch explained in
State v. Ward, 2000 W 3, 159, 231 Ws. 2d 723, 604 N.W2d 517:

[I]t would be a sad irony for this court to exhort
magi strates to act as sonething nore than "rubber
stanps” when issuing warrants, and to then act as nere
r ubber st anps our sel ves when interpreting our
Wsconsin Constitution. It is our responsibility to
examne the State Constitution independently. This
duty exists even though our conclusions in a given
case may not differ from those reached by the Suprene
Court when it interprets the Fourth Amendnent.

13
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ld. at 27. “"[1]n determning whether the officer acted
reasonably in such circunstances, due weight nust be given, not
to [the officer's] inchoate and wunparticul arized suspicion or
"hunch,' but to the specific reasonable inferences which he [or
she] is entitled to draw fromthe facts in light of his [or her]
experience." |d. at 27.

22 Circuit courts nust "decide on a case-by-case basis,
evaluating the totality of the circunstances, whether an officer
had reasonable suspicion to effectuate a protective search for

weapons in a particular case.”" State v. Kyles, 2004 W 15, 949,

269 Ws. 2d 1, 675 NW2d 449.8 The requirement that an officer
conducting a protective search have a reasonable suspicion to
believe that the person is dangerous and may have iIimedi ate

access to a weapon strikes a proper balance between two

8 The Wsconsin Legislature codified the standard of Terry
v. OChio, 392 US 1 (1968), for protective searches in
Ws. Stat. 8 968.25, which provides, in relevant part:

When a |law enforcenent officer has stopped a person
for tenporary questioning pursuant to s. 968.24 and
reasonably suspects that he or she or another is in
danger of physical injury, the |aw enforcenent officer
may search such person for weapons or any instrunent
or article or substance readily capable of causing
physical injury and of a sort not ordinarily carried
in public places by |Iaw abiding persons.

When construing 8 968.25, we apply not only Terry, but also the
cases following it. See State v. WIlianson, 113 Ws. 2d 389,
399-400, 335 N W2d 814 (1983). Thus, we have held that
8 968.25 incorporates Mchigan v. Long, 463 U S. 1032 (1983),
see infra 1923-26, thereby authorizing protective searches of
vehicles, despite the fact that the text of the section refers
only to protective searches of a suspect's person. State v.
Moretto, 144 Ws. 2d 171, 177-78, 423 N.W2d 841 (1988).

14
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inportant interests: the safety of |aw enforcenent officers and
the right of persons to be free from unreasonable governnent
intrusions. See Terry, 392 U.S. at 21-27.

123 In Pennsylvania v. Mms, 434 U S. 106 (1977), and

Mchigan v. Long, 463 U S 1032 (1983), the United States

Suprene Court applied the principles of Terry to the validity of

protective searches executed during a roadside stop. In M mrs,

434 U.S. at 111, the Court established a per se rule that an
officer may order a person out of his or her vehicle incident to
an otherwse valid stop for a traffic violation. However, to
conduct a protective search of that person, the Mms Court
concluded an officer nust be able to point to specific,
articulable facts supporting a reasonable suspicion that the
person is dangerous and may have immedi ate access to a weapon
1d. at 111-12.

124 Simlarly, in Long, the Suprenme Court held that
of ficers may under the proper circunstances conduct a protective
search of the passenger conpartnent of a vehicle during a

traffic stop. Cting Terry, Long concluded that such a search

is justified when an officer reasonably suspects that the person
"I's dangerous and . . . may gain imediate control of weapons"”
pl aced or hidden in the passenger conpartnent. Long, 463 U.S
at 1049.

25 This court is sensitive to the serious risks |aw
enforcement officers nust undertake whenever they initiate
cont act wth a suspect who 1is seated in a vehicle.
"I nvestigative detentions involving suspects in vehicles are

15
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especially fraught with danger to police officers.” Long, 463

US at 1047. In State v. Mretto, 144 Ws. 2d 171, 179, 423

N. W2d 841 (1988), we noted that the

central policy of [Ws. Stat. 8 968.25] is to "provide
for the safety of the officer by permtting a search
for weapons." Comments to chapter 255, |aws of 1969

This policy is advanced by permtting vehicle searches
where the officer has reasonable grounds to believe
that the individual is dangerous and may be harboring
a weapon in his or her vehicle. The Suprene Court in
Long noted that roadside encounters between police and
suspects are especially hazardous, and that danger may
arise from the possible presence of weapons in the
area surrounding a suspect who is stopped for
guestioni ng by police.

Moreover, this court has recognized that since Terry, the nunber
of assaults on officers by armed suspects has increased, nmaking
"[t]he need for officers to frisk for weapons . . . even nore

conpelling.” State v. MGIIl, 2000 W 38, 120, 234 Ws. 2d 560

609 N. W2d 795.

126 The Supreme Court in Long "stress[ed]" that its
decision "d[id] not nmean that the police nay conduct autonobile
searches whenever they conduct an investigative stop." 1d. at
1049 n.14 (enphasis in original). The sole justification for
the search is the protection of the police officers and others

near by. Id. The Court noted that "[a] Terry search . . . is

not justified by any need to prevent the disappearance or
destruction of evidence of crinme." |I|d.

27 Qur prior decisions in this area, while based upon the
uni que circunstances of each -case, provi de gui dance. In

Wlliams, 241 Ws. 2d 631, 9948-55, +this court considered

16
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whet her officers had reasonable suspicion to frisk a person whom
of ficers suspected of drug trafficking based upon the tip of an
anonynous i nfornmnt. The informant called 911 and told the
di spatcher that persons were selling drugs out of a blue and
burgundy-colored van in a back alley-like driveway behind her
home. 1d., 4. Oficers were dispatched to investigate the tip
and, shortly thereafter, arrived at the tipster's honme. The
officers pulled their squad car into the driveway and drove it
up to the front of the van, where they observed a man |ater
identified as WIllianms sitting in the front seat with his arm
hi dden behind the back of the passenger's seat. Id., 197-8.
Oficers verified several details described by the informant.
Id., 76. Additionally, they noted that the van had no license
plates. Id., 7.

128 A mpjority of the WIlians court concluded that the
officers' protective search was supported by articulable facts
justifying a reasonable suspicion that WIlians may have been

armed and dangerous.”® The lead opinion's analysis of the

® This court issued State v. WIllians, 2001 W 21, 241 Ws.
2d 631, 623 N.W2d 106, after the U S. Suprene Court vacated
this court's decision in State v. WIllians, 225 Ws. 2d 159, 591
N.W2d 823 (1999), and remanded the case for further
consideration in light of Florida v. J.L., 529 U S. 266 (2000),
a case involving a stop and frisk based on an anonynous tip
about an individual carrying a conceal ed weapon. The J.L. Court
concluded the officers |acked reasonable suspicion to conduct
the stop and frisk because the tip |acked sufficient indicia of
reliability to justify the officer's action where the police
knew not hing of the informant or how he knew about the gun, and
had no other reason to believe that the informant had sone
inside information about J.L. 1d. at 271-72.

17
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reasonabl eness of the protective search focused on three
conditions that were particularly relevant to the overal
circunst ances facing the officers.

129 First, officers in WIllians were responding to a
conplaint involving suspected drug activity, a crime known by
| aw enforcenment to be associated w th weapons possession. Id.
151 ("[A]s [an officer involved in the stop and search of
Wllians] testified, 'drug dealers have been known to carry

guns.'"). Oher cases of this court have noted the |ink between

dangerous weapons and the drug trade.® See also State v. Quy,

On remand, a three-nenber plurality of this Court
di stinguished J.L. on grounds that the tip in WIIlianms contained
sufficient indicia of reliability for the officers to consider
the information contained in the tip when determning the
reasonabl eness of the stop and frisk. The plurality noted that
the tipster in WIIlians: (1) was an eyewitness to the crimna
activity and described what she saw as it was happening to the
operator; (2) described her location to the operator; (3) risked
that her identity would be discovered by providing self-
identifying information to the operator; and (4) was recorded,
permtting sonme review of her veracity based on her tone and
delivery. Wllianms, 241 Ws. 2d 631, 9133-37. Justice Prosser
concurred in the judgnent, but concluded that he would not have
analyzed WIllians as an anonynous informant case because
officers knew or could have easily discovered the caller's
identity because the county's 911 system was equipped wth
caller identification. 1d., 1158, 64 (Prosser, J. concurring).

1 However, as this court observed in WIlians, the scope of
a Terry search nmust be "'strictly tied to and justified by’ the

circunstances which rendered its initiation permssible.”
WIllians, 241 Ws. 2d 631, 953 (quoting U S. v. Terry, 392 U.S.
at 19)(citation omtted). For this reason, the WIlians' court

rejected adoption of a per se rule that suspicion of drug
dealing of itself would constitute circunstances justifying a
protective search. W reaffirm today our rejection of such a
per se rule.
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172 Ws. 2d 86, 96-97, 492 N.W2d 311 (1992); State v. WIIians,

168 Ws. 2d 970, 984, 485 N.W2d 42 (1992); State v. Richardson,

156 Ws. 2d 128, 144, 456 N.W2d 830 (1990). Second, officers
observed WIIlians nmake a reaching novenent behind the passenger
seat when they pulled the squad car up to the van. WIIlians,
241 Ws. 2d 631, {53. Finally, the officers found thenselves in
a particularly vulnerable position vis-a-vis the suspects in
Wllians; their squad car was parked in an alley-like driveway
facing the suspect's van, requiring that they back their vehicle
out to exit.™ 1d., 752. Based on these factors, this court
concluded that officers had reasonable suspicion under the
totality of the circunstances to justify the investigatory stop
and their protective search of WIllians' person and vehicle.

130 Likewise, in MGll, 234 Ws. 2d 560, this court
concluded that several conditions incident to a traffic stop
justified a protective search. There, the officer on squad

patrol at 10:10 p.m turned on his energency lights to pull over

a vehicle after it drove onto a barricaded street that was

posted "road closed.” Id., 112-3. The vehicle did not stop and
pull over, and drove several nore blocks. 1d., 4. Wen the
vehicle eventually stopped in a private driveway, MGII exited

the car and began to walk away "as if he were 'trying to avoid

1 Additionally, officers observed that WIIlians' van had
no license plates. This court considered this circunstance in
its analysis of whether the investigative stop was justified,
but did not factor it into the discussion of the reasonabl eness
of the protective search. See WIlianms, 241 Ws. 2d 631, {145,
48- 55,
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being with that vehicle or being stopped by the police."" |d.
15. The officer ordered MGII to stop and return to his
vehicle, and MG II conpli ed. Id., ¢96. The officer observed
that McG || appeared nore nervous than other individuals he had
routinely stopped while on patrol, that his hands were
twtching, and that he had the odor of intoxicants and the
slight odor of marijuana on his person. |d., 17.

131 On these facts—MGIIl's erratic behavior (failing to
pull over in a timely manner, exiting the vehicle imediately
after the stop and wal king away, unusual nervousness), the fact
that he snelled of both drugs and alcohol, and the poorly-Ilit
conditions in the private driveway—this court concluded that
the protective frisk was justified because, under the totality
of the circunstances, the officer had reasonable suspicion to
believe that McG Il may have been dangerous and had access to a
weapon. 1d., 118, 24, 27-33.

132 However, in Kyles, 269 Ws. 2d 1, this court reached a
di fferent concl usion. There, Kyles was questioned outside of a
vehicle he was a passenger in that was pulled over at 8:45 p.m
in a "high-crinme" neighborhood for operating w thout headlights
after dark. Id., T11. No one in the vehicle was suspected of a
crinme. Id. During a consensual search of the vehicle, Kyles
appeared nervous and twice stuffed his hands in the pockets of
his oversized, fluffy coat after the officer asked himto renove
his hands from his pockets. 1d., 17113-14. Kyles did not try to

flee. 1d., 13. The officer testified that he "didn't feel any
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particular threat before searching" Kyles.? Id., 117.
Neverthel ess, Kyles was frisked approximately four to eight
seconds after he exited the vehicle. 1d., 715.

133 Taken together, this court concluded that wthout
nore, Kyles' putting his hands in his pockets, his nervousness,
the size and bulkiness of his coat, the tinme (8:45 p.m) and
pl ace ("high-crime" area) of the stop, as well as the officer's

belief that he was not in danger, provided the officer with no

more than "an inchoate and unparticularized suspicion or

"hunch'," instead of a reasonable suspicion that the defendant
was arnmed and dangerous to the officer or others. Id., 1169-72.
\Y

134 Turning to the present case, the State contends that
Johnson's novenent in the interior of the car was a sufficiently
conpelling factor to justify Stillman's protective search of
Johnson's car. The State asserts that the court of appeals
i nproperly concluded this single factor, by itself, was not

enough to establish reasonabl e suspicion.

12 Although the test of reasonableness is generally an
obj ective one, we held in Kyles that "a court may . . . consider
a police officer's fear or belief that his or her safety or that
of others [is] in danger as part of the totality of the
ci rcunst ances” when determ ning the reasonableness of a frisk.
State v. Kyles, 2004 W 15, 934, 269 Ws. 2d 1, 675 N W2d 449.
We enphasized in Kyles that the officer's subjective belief "is
but one factor in the totality of the circunstances that a court
may consider,"” id., 939, that "may be of sone assistance to a
court in weighing the totality of the factors”™ in determning
t he reasonabl eness of a protective search. 1d., 137.
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135 We agree with the State that the presence of a single
factor, if sufficiently conpelling, may give rise to reasonable
suspicion justifying a protective search. The cunul ative effect
of several factors in one case nmay not add up to reasonable
suspicion while a single, highly persuasive factor in another

may provide a sufficient basis for a search. See State v.

Sut herland, 637 NE 2d 366, (Chio C. App. 1994) (search of
vehicle incident to routine traffic stop justified by "furtive"

movenents of the driver and passenger); see also United States

v. Beatty, 170 F.3d 811 (8th Cr. 1999) (search of vehicle
justified where officer saw leather strap from a gun holster
protruding from a briefcase in vehicle). "There is no set
standard for what constitutes a reasonable police reaction in
all situations. Rat her, the reasonableness of the reaction
depends upon the circunstances facing the officer.” State v.
Mohr, 2000 W App 111, 913, 235 Ws. 2d 220, 613 N W2d 186.
"The essential question is whether the action of the |aw
enforcement officer was reasonable under all the facts and

ci rcunst ances present.” State v. Richardson, 156 Ws. 2d 128,

139-40, 456 N.W2d 830 (1990) (quoting State v. Jackson, 147

Ws. 2d 824, 831, 434 N.W2d 386 (1989)).

136 Under the totality of the circunstances present in
this case, we conclude that Johnson's "head and shoul ders"
novenent did not give Stillmn reasonabl e suspicion to conduct a
search of Johnson's person and car.

137 Stillman and Dumer testified that, in light of their
experience, they believed that Johnson's novenent was consi stent
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with an attenpt to conceal contraband or weapons.® Depending
upon the totality of the circunstances in a given case, a
surreptitious novenent by a suspect in a vehicle imedi ately
after a traffic stop <could be a substantial factor in
establishing that officers had reason to believe that the
suspect was dangerous and had access to weapons.

138 Such was the case in WIIlians. There, however,
addi ti onal circunstances were critical to this court's
conclusion that officers possessed specific, articulable facts
justifying a protective search. Wllians, 241 Ws. 2d 631,
1951- 55. Wl lianms, wunlike Johnson, was suspected of selling
drugs, id., 951, a crine officers have known to be associated

with the possession of deadly weapons. See, e.g. Harnelin v.

M chi gan, 501 U S. 957, 1002-03 (1991) (citing Goldstein, Drugs

and Violent Crine, in Pathways to Crimnal Violence 16, 24-36

(N Weiner & M Wlfgang eds. 1989)) (plurality opinion)
(Kennedy, J., joined by O Connor and Souter, JJ.). Mor eover ,
the position of the officer's squad car in WII|ianms—m~nose-to-
nose wth the suspect's van in a narrow, alley-like driveway—
left officers in a nore vulnerable position than the officers
here.

139 Simlarly, MGII, 234 Ws. 2d 560, is readily

di sti ngui shabl e. MG I, unlike Johnson, snelled of both drugs

3As we noted earlier, the sole justification of a
protective search under Terry is the protection of the police

officers and others nearby. A protective search is not
justified by any need to preserve or discover evidence. See
supra, 926.
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and al cohol when stopped. Id., 97. Once again, the police
officers already had a basis for believing that ongoing crimnal
activity may have been afoot.!* Mreover, MGII|'s odd behavior
including continuing to drive for several blocks when signaled
by officers to pull over, exiting his car and wal king away after
the stop and extrene nervousness, id., 91714-7, provided a
conpelling basis to justify the officers’ frisk. Such
conpel ling circunstances were not present here.

40 In this case, Johnson was only suspected of driving a
vehicle with a suspended registration for an em ssions violation
and failing to signal for a turn, violations in no way linked to
crimnal activity or weapons possession. Johnson was further

able to satisfy the officer that the suspended registration had

4 W do not mean to suggest that officers nust always have
evidence that the subject of the investigative stop is engaged
in crimnal activity to be authorized to conduct a protective
search incident to a traffic stop. See, e.g. United States v.
Arnol d, 388 F.3d 237, 238 (7th G r. 2004) (defendant stopped for
burned-out headlight; protective search of the vehicle upheld
where the defendant turned around to look at the officer in the
squad car then "wornmed his way between the passenger and the
driver's seats into the back seat"); United States v. Fryer, 974
F.2d 813, 819 (7th G r. 1992) (defendant stopped for failure to
cone to a conplete stop before nmaking right turn on red |ight;
protective search of the vehicle upheld when officer "observed
furtive novenents between the driver and the passenger, as if
they were passing sonething between them" driver did not stop
i mredi ately when signaled to pull over, and stop occurred in "a
mar gi nal | y saf e nei ghborhood, in the wee hours of the norning").
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been taken care of. VWhat was left was a traffic violation for
failure to signal a turn, and the head and shoul ders novenent. *®

41 As in Kyles, where we concluded officers |acked
reasonabl e suspicion to conduct a protective search, Johnson was
not suspected of a crine associated wi th weapons possession, and
officers had had no prior contact with Johnson suggesting that
he was a dangerous individual. The stop occurred in early
evening in an area that was well 1lit. Johnson cooperated wth
of ficers, producing docunentation showing that his vehicle had
recently passed an em ssions test. Despite conplaining of a bad
| eg, Johnson conplied with Stillman's |awful request for himto
exit the vehicle.

142 Moreover, in Kyles, the circunstances facing officers
were arguably nore dangerous (and thus a search nore
justifiable) than those of the present case. There, officers
were engaged in a face-to-face confrontation with an unusually
nervous suspect who refused to renove his hands from his
pockets. Kyles, 269 Ws. 2d 1, Y12-14. In addition, the stop
occurred at 8:45 p.m in a "high-crinme" area. Id., 9111, 17
In contrast, the only purported basis for the protective search
in this case was a single, partially obscured novenent the

of ficers observed fromtheir squad car.

> Moreover, we note that Oficer Stillman did not ask

Johnson to explain the surreptitious novenent that he had
observed before conducting the protective search of the vehicle.
A suspect's answer to such a question and deneanor while
answering could provide information that is relevant to whether
a protective search is reasonabl e.
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143 Were we to conclude that the behavior observed by the
officers here was sufficient to justify a protective search of
Johnson's person and his car, law enforcenent would be
authorized to frisk any driver and search his or her car upon a
valid traffic stop whenever the driver reaches to get his or her
regi stration out of the glove conpartnent; |eans over to get his
wal I et out of his back pocket to retrieve his driver's |icense;
reaches for her purse to find her driver's license; picks up a
fast food wapper from the floor; puts down a soda; turns off
the radi o; or makes any of a nunber of other innocuous novenents
persons neke in their vehicles every day. In each of these
exanples, the officer positioned behind the vehicle mght see
the driver's head and shoulders nove, or even nonentarily
di sappear from view. Wthout nore to denonstrate that, under
the totality of circunstances, an officer possesses specific,
articulable facts supporting a reasonable suspicion that a
person is dangerous and may have imedi ate access to a weapon
such an observation does not justify a significant intrusion
upon a person's liberty.

144 The test of reasonableness is an objective one: "In
determning whether the officer acted reasonably . . . due
wei ght nust be given, not to his inchoate and unparticul arized
suspicion or "hunch," but to the specific reasonable inferences
which he is entitled to draw from the facts in light of his

experi ence. Bies v. State, 76 Ws. 2d 457, 466, 251 N w2d

461 (1977) (quoting Terry, 392 U.S. at 27). The dissent ignores

this well-established principle and relies on the officers
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subj ective experience, stating that their training and
experience as | aw enforcenent officers justified their
perceptions. Dissent, 9182-84. For exanple, the dissent argues
that the officers were faced with "two choices. They coul d
ignore what they believed to be Johnson's reaching under the
front seat and also ignore their experiences as |aw enforcenent
officers as to what such a reaching could nean" or they could
conduct a protective search of the vehicle. D ssent, 184. e
note, however, that the officer's subjective experience is not
the proper focus of the analysis; the relevant inquiry is
whether the officer is "able to point to specific and
articulable facts which, taken together with rational inferences
from those facts, reasonably warrant that intrusion.” Terry,
392 U S at 21. This is a question of law, subject to our

i ndependent review.® State v. Mitejka, 2001 W 5, 916, 241

Ws. 2d 52, 621 N.W2d 891.

16 The dissent repeatedly questions this court's conpetence
to decide the legal question presented in this case. See
di ssent, {185, 88. For exanple, the dissent states: "[ T] he
majority of this court, none of whom have any experience
conducting traffic stops, is nerely substituting its judgnment
for that of two experienced officers.” Di ssent, 185. The
di ssent conti nues: "In addition, [the majority] errs when it
substitutes its judgnment for that of |aw enforcenent about the
reasonabl e inmport of Johnson's furtive novenent as the officers
approached his vehicle.™ Di ssent, {88. This is just another
way of saying that only law enforcenent officers (or perhaps
j udges who happen to have been former |aw enforcenent officers)
are qualified to determne the reasonableness of a protective
sear ch. The dissent would apparently have this court abdicate
its constitutional function of ascertaining whether specific and
articulable facts which, taken along with rational inferences
from those facts, neet the legal standard of reasonably
warranting an intrusion by law enforcenent officers. See
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145 Anot her factor wei ghs strongly agai nst t he
reasonabl eness of the protective search in this case. Bef ore
Johnson was asked to exit the vehicle and submt to a pat down,
he gave Stillman paperwork showing that his vehicle had passed
an emssions test recently, and that, as a result, the
regi stration suspension had been |ifted. Oficers may detain a
person on a stop for a routine traffic violation only for as
long as necessary to conplete the investigation of the

vi ol ati on. See Knowes v. lowa, 525 U S 113, 117 (1998). The

paperwork Johnson provided to Stillman established that
Johnson's vehicle was no |longer subject to an emssions
suspensi on. !’

146 Finally, the State contends that Johnson's falling
down during the protective frisk of his person "sheds light" on
t he reasonabl eness of the search of the passenger's conpartnent
of the vehicle. The State argues that Johnson's behavior during
the pat down was part of the totality of the circunstances under
whi ch Johnson's furtive novenent in the car should be assessed.

However, in the sane breath, the State concedes that "post-

di ssent, 1185, 88. Conpare State v. Matejka, 2001 W 5, 917,
241 Ws. 2d 52, 621 N.wW2d 891.

7 W recognize that the officers noted that Johnson had
failed to signal a turn prior to the stop. The record does not
establish whether the officers had finished their investigation
with respect to his failure to signal a turn. What is clear in
light of Knowles v. lowa, 525 U S. 113 (1998), is that once an
investigation for a mnor traffic violation is conpleted, the
officers' generalized concern for safety does not provide a
basis for a full protective search
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protective search occurrences cannot establish reasonable
suspicion for a protective search.™

147 W reject the State's assertion that Johnson's
collapse to the ground during the frisk because of leg pain
(whether feigned or actual) is in any way relevant to the
reasonabl eness of the protective search. As we have expl ai ned
officers | acked reasonable suspicion to conduct the pat down of
Johnson's person. Thus, any events resulting fromthat pat down
may not be considered when cal cul ating the reasonabl eness of the
search of the vehicle.

VI

48 Because the protective search was not justified by
specific, articulable facts supporting a reasonable suspicion
that Johnson posed a threat to the officers' safety or that of
others, we conclude the circuit court erred in denying Johnson's
notion to suppress contraband obtained incident to the search of
his car and his person. W therefore affirm the court of
appeal s' decision reversing the circuit court's judgnment of
conviction and remand for further proceedings consistent wth
t hi s opi ni on.

By the Court.—Fhe decision of the court of appeals is

af firned.
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149 PATI ENCE DRAKE ROGGENSACK, J. (dissenting). Gary A
Johnson was convicted of possession of cocaine with intent to
deliver due to the discovery of 11 individually wapped rocks of
crack cocaine on his person. The mgjority affirns the court of
appeal s reversal of Johnson's conviction. It does so because it
concl udes that the search of Johnson's vehicle, which led to the
search of his person, "was not justified by specific,
articulable facts supporting a reasonabl e suspicion that Johnson
posed a threat to the officers' safety or [to] that of others.”
Majority op., 1. The nmjority opinion nakes two basic errors.
First, it errs when it permts an assistant attorney general's
"concessi on" that Johnson did not consent to the search of his
vehicle to affect the court's obligation to fully analyze the
totality of the circunstances that led to the vehicle's search
Id., f14. Second, it errs when it substitutes its own view, for
that of experienced police officers' contrary view, in regard to
whether it was reasonable for the officers to believe that
Johnson's appearing to reach under the front seat as the
of ficers approached his vehicle could be due to his placing a
weapon or contraband under the seat. 1d., 136.

150 Because the circuit court's finding of fact that
Johnson's consent-in-fact to the search of his vehicle cannot be
overturned, as it is not clearly erroneous, and because Johnson
did not agree to the proposed search as a result of |aw
enforcenent's coercion, duress or msrepresentation, his consent
was voluntarily given. In addition, it was reasonable for |aw

enf or cenent to believe Johnson's furtive novenent as the
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of fi cers approached his vehicle could have been due to placing a
weapon under the front seat. As | explain in detail below,
rectifying either of these errors in the majority opinion wll
result in affirmng Johnson's conviction. Accordingly, |
respectfully dissent.

.  BACKGROUND

51 O ficers Dumer and Stillman, who where in a nmarked
squad car with the enmergency lights and siren activated, stopped
Johnson's vehicle for a suspected registration violation and for
failing to signal a turn. As the officers approached Johnson's
vehicl e, Johnson |eaned forward so that nost of his head and
shoul ders di sappeared from vi ew. Oficer Dummer testified that
Johnson appeared to be reaching under the front seat. He said
that based on his | aw enforcenent experience, a novenent of that
type can occur when an occupant of a vehicle is trying to
conceal weapons or contraband under the seat before an officer
reaches the vehicle. Oficer Stillman confirmed the description
of Johnson's novenent as he and Dumrer walked to Johnson's
vehicle. He also interpreted this novenent as Johnson's placing
sonmet hing under the front seat. At no time has Johnson or his
counsel ever disputed the accuracy of the officers' description
of his novenment as they approached.

152 Dunmer expl ai ned that when he and Stillnman reached the
vehicle, Stillman asked Johnson to step out, and Johnson did so.
Stillman then tried to do a pat-down search for weapons, but he
was unable to conplete it because whenever he got to the pocket

on the left leg of Johnson's pants, Johnson fell to the ground.
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Therefore, Stillmn asked Johnson to sit on the curb, and Dunmer

stood right behind him "always watching over him so that he

didn't nmake any nore novenents." Stillman asked Johnson if
there was anything illegal in the vehicle, and Johnson said
there was not. Stillman then told Johnson that he was going to
search the vehicle. Dunmer said that Johnson affirmatively
replied to Stillman, "I don't have a problemwth that."?!

153 When Stillman searched the vehicle, he recovered a bag
of marijuana from under the driver's seat. Dunmer confirnmed

that the bag of marijuana was found where he had seen Johnson

reachi ng. Johnson denied that the nmarijuana was his, but
Stillman placed Johnson under arrest for its possession. He
t hen searched Johnson incident to that arrest. Wen he did so,

he discovered 11 individually wapped rocks of crack cocaine in
the pocket on the left leg of Johnson's pants—the sane pocket
on which the officer had been unable to do a pat-down because
Johnson had repeatedly fallen to the ground. After the cocaine
was recovered, Dummer testified that Johnson said that he had
begun selling crack cocaine only recently.

154 Johnson noved to suppress the drugs found in the car
and on him as well as his statenment that he was selling crack
cocaine. After an evidentiary hearing, the circuit court found
t hat Johnson consented to the search of his vehicle, and it
denied the notion. As part of a plea agreenent, Johnson pled

guilty and was convicted of possession with intent to deliver a

! The mmjority opinion agrees that Johnson nmmde this
statenent. Mjority op., 118.
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| esser ampunt of crack cocaine than had been found on his
per son.

155 Johnson appealed his conviction based on a clained
error of the circuit court in denying his notion to suppress the
adm ssion of the drugs found and his statenent to the officers.
On appeal, the State "conceded" that Johnson did not consent to
the search of his vehicle. The court of appeals reversed the
circuit court decision on suppression, based in part on the
State's "concession,” which the court of appeals accepted
wi t hout discussion. W granted the State's petition for review

1. DI SCUSSI ON
A St andard of Revi ew
156 Whether a defendant has consented to a search is

initially a question of historic fact. State v. @Grcia, 195

Ws. 2d 68, 75, 535 NW2d 124 (C. App. 1995). W wll uphold
a circuit court's finding of historic fact unless it is clearly

erroneous. State v. Sykes, 2005 W 48, 912, 279 Ws. 2d 742,

695 N.W2d 277 (citing State v. Vorburger, 2002 W 105, 132, 255

Ws. 2d 537, 648 N W2d 829). Whet her the consent-in-fact was
voluntarily given is a question of constitutional fact that we

revi ew i ndependently. State v. Phillips, 218 Ws. 2d 180, 195,

577 N.W2d 794 (1998).

157 Whether a law enforcement officer has articulated
sufficient facts that, when taken together with the rational
inferences fromthose facts, would cause a reasonable officer to

believe that his safety or that of others was in danger, is a
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guestion of law for our independent review State v. MatejKka,

2001 W 5, 916, 241 Ws. 2d 52, 621 N.W2d 891.
B. Constitutional Principles

158 The test for searches and seizures that are alleged to
have violated the Fourth Anmendnent of the United States
Constitution and Article |, Section 11 of the Wsconsin
Constitution is one of reasonabl eness, because only unreasonabl e
searches and seizures violate constitutional guaranties. State
v. Stout, 2002 W App 41, 910, 250 Ws. 2d 768, 641 N W2d 474
(citing Florida v. Jinmeno, 500 U S. 248, 250 (1991)). Sear ches

and seizures conducted wthout a warrant are unreasonabl e,
subject to certain exceptions. | d. Consent to search is one
such exception. Phillips, 218 Ws. 2d at 196. Anot her

exception occurs when "a police officer observes behavior that
he or she reasonably believes is suspicious,” such that either
the safety of the officer or the safety of others could be in

j eopar dy. Stout, 250 Ws. 2d 768, 910 (citing M nnesota V.

Di ckerson, 508 U.S. 366, 372-73 (1993)).
1. Johnson's consent

159 Whether an individual has given consent to search is,

in the first instance, a question of fact. Garcia, 195 Ws. 2d
at 75. In the first step of this analysis, we determ ne what
the defendant said or did. | d. The validity of the consent

given is not affected by whether an officer inforns the person
that he or she has the right to wthhold consent. Chio .
Robi nette, 519 U S. 33, 34 (1996); Vorburger, 255 Ws. 2d 537
1100; Phillips, 218 Ws. 2d at 203. Consent may be given



No. 2005AP573- CR. pdr

verbally or it may be given in a non-verbal form by gestures or

actions. State v. Tonlinson, 2002 W 91, 937, 254 Ws. 2d 502,

648 N.W2d 367. |If consent-in-fact is found, the second step is
to determ ne  whet her t he consent was constitutionally
sufficient. Phillips, 218 Ws. 2d at 190-94.

160 Only voluntarily gi ven consent wil | pass

constitutional nuster.? Schneckloth v. Bustanonte, 412 U. S. 218,

222 (1973); Phillips, 218 Ws. 2d at 194-95. Consent that is
the product of duress, coercion or msrepresentation by |aw

enforcenment is not voluntarily given consent. Schneckl ot h, 412

U.S. at 227; Bunper v. North Carolina, 391 U S. 543, 548 (1968);

State v. G ebel, 2006 W App 239, 719, = Ws. 2d _, 724 Nw2d

402. There is no single fact, the absence or presence of which,

determ nes whet her consent was voluntarily given. Schneckl ot h,

412 U.S. at 226. "The problem of reconciling the recognized
| egiti macy of consent searches with the requirenent that they be
free from any aspect of official coercion cannot be resolved by
any infallible touchstone.” 1d. at 229. Rather, in order to
determ ne whet her consent was voluntarily given, the totality of

the circunstances of each individual case nmust be exam ned. | d.

2 Johnson does not assert to this court that his consent to
search the vehicle was not voluntarily given. This may be due
to the assistant attorney general's concession that Johnson did
not consent to the search. Because of that concession, the
court must raise and decide the issue of consent to search
Johnson's vehicle with no assistance to this court from either
party. This witer objects to the assistant attorney general's
| ess than conplete representation of all arguable issues. The
i ssue of consent to search Johnson's vehicle is not frivol ous,
as the circuit court's finding, the mgjority opinion and the
di ssent show.
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at 233. In examning the totality of the circunstances, we
consider "both the circunstances surrounding the consent and the
characteristics of the defendant.” Phillips, 218 Ws. 2d at 198
(additional citations omtted). The State has the burden of
proving that the consent was freely and voluntarily given.

Schneckl oth, 412 U. S. at 222 (further citations omtted).

61 In addressing the issue of consent, the majority
conflates consent-in-fact with the voluntariness of the consent.
Majority op., 91916-19. Wen a verbal response is given, as
occurred here, consent to search and the voluntariness of the
consent are two separate issues, wth different tests and
different standards of review. Phillips, 218 Ws. 2d at 196-97.

62 Because the circuit court found that Johnson consented
to the search of his vehicle, | begin with a review of the
circuit <court record to determne whether a finding that
Johnson's consent-in-fact is <clearly erroneous. State .
Kieffer, 217 Ws. 2d 531, 541, 577 N w2d 352 (1998). The
transcript of the hearing of Johnson's notion to suppress shows
that O ficer Dummer, one of the arresting officers, testified

that Johnson's response to Oficer Stillman's statenent that he

was going to search Johnson's vehicle was, "I don't have a
problemwith that.” There is nothing equivocal about Johnson's
st at enent . Johnson was present and represented by counsel at

t he suppression hearing. He heard Dunmer's testinony. However
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Johnson did not testify that Dummer's statement was incorrect.?
He also has not argued that the officer reported his statenent
incorrectly.

163 The testinmony of Dumrer is sufficient to support the
finding that Johnson consented, and even if nore than one
inference could have been drawn from the testinony at the
suppression hearing, it is for the circuit court to decide which

i nference to choose. State v. Friday, 147 Ws. 2d 359, 370-71,

434 N.W2d 85 (1989). "[T]he inferential finding of the
suppression judge[] was not a legal determnation to be
addressed de novo by the court of appeals . . . ." 1d. at 371.
There is nothing in the record that would show that the circuit

court's finding of historic consent-in-fact was clearly

erroneous.
164 However, instead of analyzing whether the <circuit
court's finding of historic fact, i.e., what did Johnson say,

was clearly erroneous, the mmjority opinion focuses on the
officer's statenment that he would have searched the vehicle even
if Johnson had said that he could not. Majority op., 918.
However, the officer did not tell Johnson that he was going to
search his vehicle even if Johnson said he could not.
Furthernore, it has long been the law in Wsconsin, as we have

recently explained, that we are "unwilling to entertain Fourth

31 am fully aware that Johnson has no obligation to
testify, and that it is the State's burden to prove that consent
was given. See State v. Stout, 2002 W App 41, 910, 250 Ws. 2d
768, 641 N.W2d 474 (citing United States v. Basinski, 226 F.3d

829, 833 (7th Gr. 2000)).
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Amendnent  chall enges based on the actual notivations of

i ndi vidual officers.” State v. Sykes, 2005 W 48, 1929, 279

Ws. 2d 742, 695 NW2d 277 (quoting Accord Arkansas .

Sullivan, 532 U.S. 769, 771 (2001) (further citations omtted).
The officers' subjective beliefs are not dispositive of any
aspect of the Fourth Anmendnment questions presented here.
Accordingly, because the circuit court's finding of historic
fact was not clearly erroneous, | nove to the second step of the
consent analysis, whether Johnson's verbal response was consent
voluntarily given

65 The totality of the <circunstances surrounding the
consent show there was no coercion, duress or msrepresentation
by |aw enforcenent. When Johnson fell to the ground a second
time as the officer attenpted to pat-down the pocket in the left
leg of his pants, the officers permtted himto sit on the curb.
In so doing, they were solicitous of Johnson's clainmed |eg
injury. They did not threaten him or msrepresent any fact to
hi m Johnson appeared to understand what the officers were
saying, as he sat on the curb and waited while the officer
searched his vehicle. H's statenent, "I don't have a problem
with that" was a direct response to the officer's statenent.
Furt hernore, Johnson has not clainmed he was coerced, or that he
was under duress when he responded or that |aw enforcenent
m srepresented to him Accordingly, 1 conclude that Johnson's
consent to search his vehicle passes constitutional nuster, as

the totality of the circunstances show it was voluntarily given
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66 The nmajority opinion concludes that because the
of fi cer advised Johnson that he was going to search the vehicle,
Johnson's response, "I don't have a problem with that" is
insufficient to show consent and shows only "acquiescence."
Majority op., 919. The majority then goes on to conclude that
because there was "acquiescence,” as the nmgjority uses that
term the circuit court's finding that Johnson consented is
clearly erroneous. 1d.

167 However, the concept of acquiescence, when there is a

verbal response to law enforcenment in regard to a proposed

sear ch, i's rel at ed to vol unt ari ness, a guestion of

constitutional fact. State v. WIlson, 229 Ws. 2d 256, 269, 600

N.W2d 14 (C. App. 1999). Acquiescence is a termthat has been
used in a nunber of opinions. But contrary to the nmgjority
opinion's assertion, it is not the silver bullet to set aside
voluntarily given consent.

168 For exanple, in Schneckloth, while relating the

reasoning underlying Davis v. United States, 328 U S. 582

(1946), the Suprene Court explained that even though there was
an initial refusal, "that [] initial refusal to turn the coupons
over was soon followed by acquiescence in the demand—+these
circunstances all support the conclusion of the District Court

[that petitioner consented to the search].” Schneckl oth, 412

U.S. at 233. Therefore, in Schneckloth, the Suprene Court's own

use of the term acquiescence, shows it is not fatal to a

constitutionally sufficient consent.

10
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169 However, acqui escence causes Fourth Amendnent problens
when the acquiescence is nade to clained lawful authority to
search, when no such |awful authority exists. Bunper, 391 U. S
at 548-49. For exanmple in Bunper, |aw enforcenent personnel
obt ai ned perm ssion of the homeowner to search by asserting that
they had a warrant to search. Id. However, they had no
war r ant . Id. As the suprenme court explained, the consent

obtained subsequent to this mnmisrepresentation was not a

vol unt ary consent:

Wen a |law enforcenent officer clains authority
to search a home under a warrant, he announces in
effect that the occupant has no right to resist the
sear ch.

1d. at 550.

170 The court of appeals applied a simlar analysis in
G ebel, where |aw enforcenent showed G ebel part of a subpoena,
inmplying it was for his conputer. G ebel said that when the
of ficer showed him part of the subpoena, he believed he had no
choice to refuse to give consent. G ebel, 2006 W App 239, 17,
_ Ws. 2d __ . The court of appeals considered the totality of
the circunstances surrounding G ebel's consent and concl uded
that his consent was not voluntary. As the court explained, "we
will not presunme acquiescence in the loss of a fundanental

right." Id., 716 (citing Chio Bell Tel. Co. v. Pub. Uil."'s

Commin of Ghio, 301 U S. 292, 307 (1937).

71 The nmajority opinion uses acquiescence incorrectly
because it does not acknowl edge that when a person gives a
verbal, but positive, response to a request to search or a

statenent that a search wll be conducted, he is always
11
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"acqui escing" to law enforcenent.* However, such "acqui escence"
is not the equivalent of an involuntary consent, and only that
acqui escence that evi dences involuntary consent vi ol ates

constitutional guarantees. See State v. WIlianmson, 58 Ws. 2d

514, 521, 206 N.W2d 613 (1973) (concluding that WIIlianmson's
response of "I don't care" to an officer's request to search his
car did not even raise the issue of voluntariness of the consent
to search).

172 Only verbal acquiescence that is evidence of a consent
that is involuntarily given runs afoul of the Fourth Amendnent
of the United States Constitution and Article I, Section 11 of

the W sconsin Constitution. See State v. Bernudez, 221 Ws. 2d

338, 585 N.W2d 628 (Ct. App. 1998) (explaining that when the
totality of the circunstances shows that consent was obtained
due to duress, coercion or misrepresentation by |aw enforcenent,
it is constitutionally insufficient because it was obtained by
"acqui escence to an unlawful assertion of authority"). Id. at
348 (citing Bunper, 391 U S. at 548-49).

73 The mjority opinion also quotes a statement from
W/l son that "Acquiescence to an unlawful assertion of police
authority is not equivalent to consent,” but its analysis slides
over the requirenment that the assertion of authority nust be
“unlawful ." Mjority op., 716. In WIson, the court of appeals
opinion relies on the unlawfulness of police action and the

duress applied to Wlson to obtain consent to search. W son,

* Webster defines acquiesce as "to accept or conply tacitly
or passively." Webster's New Collegiate Dictionary 11 (1977).
An antonym for "to acquiesce" is "to object." Id.

12
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229 Ws. 2d at 269. Wlson relies on Bunper where |aw
enf orcenment obtained consent by msrepresenting that they had a
warrant to search. In WIlson, law enforcenment unlawfully
penetrated the curtilage of WIlson's honme and applied duress by
refusing to permt WIson to use the bathroom until he was
searched, such that the totality of the circunstances showed
that the search was unlawful. Id.

174 However, there is nothing "unlawful"” about an officer
saying, "I am going to search the car,"” any nore than there
woul d have been in a question, "Can | search the car?" As
Bernmudez, and the <cases on which it relies, explain, an
"unl awful " assertion of authority arises when |aw enforcenment is
coercive, applies duress or msrepresents to the person whose
property | aw enforcenent seeks to search. Bernudez, 221 Ws. 2d
at  348. There was nothing wunlawful about the officer's
statement to Johnson.

175 The record created in the circuit court shows that the
State's concession that Johnson did not consent to the search of
his vehicle should have been rejected by the majority of this
court. As Professor Blinka relates, "A consent search is
constitutionally reasonable to the extent that the search
remains within the bounds of the actual consent given to the
of ficers." 9 Christine M Wseman, N cholas L. Chiarkas &

Daniel D. Blinka, Ws. Prac., Cimnal Practice & Procedure

§ 19.82 (2006) (citing State v. Douglas, 123 Ws. 2d 13, 22, 365

N.W2d 580 (1985)). Here, there can be no question that

Johnson's consent to search his vehicle was not exceeded.

13
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Marijuana was found under the front seat of Johnson's vehicle
and Johnson consented to the scope of that search.

176 Johnson was arrested for possession of marijuana
(tetrahydrocannabinols also referred to as THC), contrary to
Ws. Stat. § 961.41(3g)(e); therefore, the subsequent search of
his person, where the 11 rocks of crack cocaine were found, was
incident to a lawful arrest. There is no basis for suppressing
t he discovery of crack cocaine on Johnson's person, nor is there
any basis to suppress his statenment that he had just begun
selling crack cocaine. The majority opinion errs in doing so.

2. Reasonabl e i nference

177 Setting aside the issue of Johnson's consent to search
his vehicle, the mjority also errs when it concludes that
Johnson's furtive novenent as the officers approached his
vehicle could not reasonably be interpreted by the officers as
Johnson placing a weapon under the vehicle's front seat. See
majority op., 9129-30.

178 The United States Suprene Court has held that there is
"no ready test for determ ning reasonableness [of a search]
ot her than by balancing the need to search against the invasion

whi ch the search entails.” Terry v. Chio, 392 U S 1, 21 (1968)

(quoting Camara v. Minicipal Court, 387 U S. 523, 536-37

(1967)). The need to search is affected by the location in
which an officer encounters a suspect because that factor may
affect officer safety. For exanple, "investigative detentions

involving suspects in vehicles are especially fraught wth

14
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danger to police officers.” M chigan v. Long, 463 U. S 1032

1047 (1983).

179 One study showed that "approximately 30% of police
shootings occurred when a police officer approached a suspect
seated in an autonpbile.” Id. at 1048 n.13. As the Suprene
Court has noted, "suspects may injure police officers and others
by virtue of their access to weapons, even though they nay not
t hensel ves be arned.” [d. at 1048. And finally, the passenger
conpartnment of an autonmpbile, to which a suspect who has been
briefly detained nmay return, provides access to any weapons that
are inside that conpartnent. Id. at 1052. "If a suspect is
‘dangerous,’ he is no less dangerous sinply because he is not
arrested.” [Id. at 1050.

180 When a suspect who has been detained but has not been
arrested is about to return to his vehicle, an officer nust make
a "quick decision as to how to protect hinself and others from
possi bl e danger." 1d. at 1052 (quoting Terry, 392 U S. at 28).
In order to engage in a weapons search of the passenger
conpartment of an autonobile subsequent to a traffic stop where
the vehicle's occupant has not been arrested, an officer nust
have an "articul able suspicion” that re-entry of the vehicle by
t he suspect has the capacity to create a "potentially dangerous”
situation for the officer or others. 1d. at 1052 n. 16.

81 The search of the passenger conpartnment of a vehicle

is not so intrusive as the search of one's person. See MatejKka,

241 Ws. 2d 52, ¢28. Therefore, when the need for a search is

bal anced with the intrusiveness of a search, need for officer

15
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safety may weigh nore heavily in the balance if a passenger
conpartnment were being searched than it would if a suspect's
person were bei ng searched.

182 Here, two officers testified that as they approached
Johnson's vehicle he leaned forward to the extent that nuch of
his head and shoulders disappeared from view, and that his
novenment was considered "furtive" because it appeared he was
conceal i ng sonething underneath the front seat. Both officers
also testified that in their experiences such a novenent can
occur when the occupant of the vehicle is placing a weapon under
t he seat.

183 The officer's conclusion that Johnson's furtive
novenment could have resulted from placing a weapon under the
seat was reasonable because they accurately described what
Johnson did, and they had past experience with simlar novenents
of occupants who had secreted a weapon under the front seat.
Accordingly, the officers reasonably believed that Johnson's
actions had the potential to create a dangerous situation upon
his re-entry into the vehicle because he would have access to
any weapon he placed under the front seat.

184 The officers had to make a quick decision about their
own safety after they decided not to arrest Johnson. They had
two choi ces. They could ignore what they believed to be
Johnson's reaching under the front seat and also ignore their
experiences as law enforcenent officers as to what such a

reaching could nmean or they could conduct a |limted search of

16
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the area of Johnson's vehicle into which he would re-enter.
They chose the latter course of action.

85 The majority concludes that the limted search of the
passenger conpartnent of Johnson's vehicle was not reasonable
because Johnson could have been trying to retrieve his driver's
license, or picking up a fast food wapper from the floor or
several other innocuous acts. Majority op., Y43. Wile |I have
no quarrel wth the mgjority's discussion of what Johnson
"coul d* have been doing, the discussion denobnstrates only that
the mpjority of this court, none of whom have any experience
conducting traffic stops, is nerely substituting its judgnment
for that of two experienced officers. But nore inportantly, the
maj ority opinion does not explain why the officers' belief was
not reasonable as is required. Stout, 250 Ws. 2d 768, 131.

186 That Johnson's furtive novenent could have an innocent
explanation is not persuasive because, as this court has
expl ai ned, a suspicious circunstance, such as a furtive
nmovenent, "by its very nature" is an anbiguous circunstance.

See State v. Anderson, 155 Ws. 2d 77, 84, 454 N W2d 763

(1990). Sinply because Johnson's furtive novenent could have
resulted from sonething other than concealing a weapon, it does
not follow that the officers' belief that Johnson's novenent had
the potential of weapon conceal nent, was unreasonabl e. St out

250 Ws. 2d 768, 131 (concluding that while there nay have been

17
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an innocent reason for Stout's furtive novenent, it was also
reasonabl e to concl ude that he was reaching for a weapon).®

187 As the United States Suprene Court has explained,
traffic stops are very dangerous for |aw enforcenment personnel
Long, 463 U. S. at 1048. Therefore, when an officer releases a
suspect who has nade a furtive novenent that could have been due
to securing a weapon under the front seat, the officer nust make
a quick decision about whether to ignore what he has seen and
his training and experience about the inport of that observation
or he can secure his own safety and that of others by conducting
a limted search of the passenger conpartnment of the vehicle to
whi ch the suspect nay return. In situations such as this case
presents, when the officer opts for safety, no constitutional
right is violated because the search is reasonable under the
ci rcunst ances. Because the nmmjority opinion does not balance
the officer's need for the search with the Ievel of intrusion on
Johnson's privacy, it errs in concluding the vehicle search was

not lawful. In so doing, it unnecessarily increases the risk of

® The mmjority opinion suggests that my criticism of its
reasoni ng and conclusion that Johnson's furtive novenent as the
officers walked to his vehicle did not reasonably suggest that
he could have been placing a weapon or drugs under the front
seat is a request that the ngjority "abdicate its constitutional
function.” Majority op., 944 n.16. That is nmere hyperbole.
All 1 am requesting is that the mpjority opinion analyze the
facts and determ ne what a reasonable police officer would have
bel i eved under the circunmstances. An officer's experience bears
on what is reasonable for himto believe, and, given the fluid
nature of a traffic stop and its inherent dangers to police
officers, their belief, given the facts herein presented, was
reasonable. See Mchigan v. Long, 463 U. S. 1032, 1047 (1983).

18
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harm for officers who, in the future, choose the |ack of action
that the majority opinion requires.
I11. CONCLUSI ON

88 1In conclusion, because the circuit court's finding of
historic fact that Johnson consented to the search of his
vehi cle cannot be overturned, as it is not clearly erroneous,
and because Johnson's agreeing to the proposed search was not
acqui escence of the type that affected the voluntariness of his
consent, the mmjority errs in concluding that Johnson did not
consent to the search of his vehicle. 1In addition, it errs when
it substitutes its judgnent for that of |aw enforcenent about

the reasonable inport of Johnson's furtive novenent as the

officers approached his vehicle. Accordi ngly, because
rectifying either of these errors wll result in affirmng
Johnson's conviction, | respectfully dissent.

189 | am authorized to state that Justice JON P. WLCOX

joins this dissent.

19
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